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Ownership is defined in the dictionary as “the right of possession”.

Yet farmers and other private land owners in Australia are having their right of possession questioned, changed and down graded with almost every government regulation.

Is this right?  Is this legal?

Part 1

Australia, essentially, recognizes 3 types of land ownership.

1. Crown Land.

This land is owned by the people as a community, protected, managed and maintained by the Crown (Federal and State Govts) for the people.  The Crown does not, and can never own it.

2. Leasehold Land.  
Crown land that is leased into private hands.  The Crown holds the right of governance still.  (This is currently under research.)

3. Fee Simple Land. 
Land that the Crown has once managed, has sold, for an exchange of money, into private ownership and has no more right to govern, interfere with, or remove from the owner without compensating the owner.  This land is now alienated from the Crown.

[Note: To be alienated means that the land is now in the hands of another.  It is no longer the possession of the original owner.]

Native Title is, in effect, a regulation on land use under the Crown’s role of land management.

The Australian structure of land ownership is centuries old.  The best definition of it can be found Blackstone’s Commentaries on English Law, which are still being used as a basic for all law students and are a reference in all High Court land cases.  

http://www.yale.edu/lawweb/avalon/blackstone/blacksto.htm
Blackstone’s definition of a Grant in Fee Simple land ownership (commonly known as Freehold) states we own – 

1. Tenements.  

The land itself and any structures already in place on that land.

2. Messuages.

The right to build any structures of any kind on that land.

3. Corporeal Hereditaments.

This consists of substantial and permanent elements of the land – the ground, soil, or earth whatsoever; as arable, meadows, pastures, woods, moors, waters, marshes, furzes, and heath. It legally includes buildings, as they use the land as their foundation. Water cannot be owned, but the land which holds it can. In its legal significance, land has an indefinite extent both upwards and downwards to the centre of the earth.

4. Incorporeal Hereditaments.

This is a right issuing from the physical element of land, such as rent, incomes from an enterprise on the land. They are a right to have an idea that will become physical on the land, ie to develop a business and produce an income. An incorporeal hereditament is the things we do with our land including waste it.

As an element of our Fee Simple ownership we also have the following responsibilities. 

· At common law, landowners are not entitled to use their land in ways detrimental to their neighbours' use of their own land. 

· An owner of land may be able to sue for nuisance against someone who does something that adversely affects the landowner's land.

· Landowners, or anyone else entitled to the possession of land, have a legal right to exclude trespassers.

High Court cases in support of our land ownership rights

· The Commonwealth of Australia -v- The State of New South Wales [1923] HCA 23; (1923) 32 CLR 200  [5 June 1923]  

· Fejo v Northern Territory of Australia [1998] HCA 58 (10 September 1998)

· The Wik Peoples vs. the State of Queensland & Ors;  The thayorre People v The State of Queensland & Ors [1996] HCA 40 (23 December 1996)

High Court cases in support of our right to refuse trespassers

· Plenty vs. Dillon  [1991] HCA 5; (1991) 171 CLR 635 F.C. 91/004 (7 march 1991)

· New South Wales v Ibbett [2006] HCA 57 (12 December 2006)

· Kuru v State of New South Wales [2008] HCA 26 (12 June 2008) 

Torrens Title 

In order to determine and record land ownership, the system of Torrens Title was legislated.  Under this system, a title deed carried any and all restrictions, modifications, easements, etc that were related to the land ownership.  A purchaser could determine whether the land was legitimately owned by the seller, if money was owed, any easements that would affect a new ownership, and etc. If any information was not legally listed on a title deed then the new owner was not legally responsible and able to be held to any new impediment to his ownership that could arise.  Most importantly, any unrecorded easement is extinguished and no easement by prescription of implication can be claimed.

Government legislation that was not in effect at the time of purchase of that property and was not therefore attached legally to that title deed cannot be enforced on a Grant in Fee Simple title.

High Court cases in support of our Title of Ownership and attachments

· Lapin and Another v Abigail [1930] HCA 6; [1930] 44 CLR 166 (28 March 1930)

· Pirie v Registrar-General [1962] HCA 58 (1962) 109 CLR 619 (30 November 1962)

· Hillpalm Pty Ltd v Heaven’s door Pty Ltd [2004] HCA 59 (1 December 2004)

Summary to Part 1

In essence a Grant in Fee Simple / Freehold  is a term that is used to refer to land which the Crown has sold or granted to a private purchaser. It is land in which the private person holds the ‘ownership’ rights.   It is not public land, but private land.

The Crown itself cannot own Fee Simple land.  Any land the Crown buys from a Fee Simple owner reverts to being Crown land and moves out of private ownership and back into public hands.
___________________________________________________________________

Part 2

Under the Aust Constitution, a Grant in Fee Simple Title is a legal document on par with all govt laws.  It is protected by the Common Law of Aust.

The High Court has stated in Mabo and Others Vs The State of Queensland (No 2) 1992 HCA 23; (1992) 15 CLR 1 F.C. 92/014 (3 June 1992)

“The common law of Australia has been substantially in the hands of this Court. Here rests the ultimate responsibility of declaring the law of the nation”. 

“in discharging its duty to declare the common law of Australia, this Court is not free to adopt rules that accord with contemporary notions of justice and human rights if their adoption would fracture the skeleton of principle which gives the body of our law its shape and internal consistency”.

Therefore we can expect the High Court to protect our rights on our land.

All governments can legitimately make regulatory amendments to laws, which remain valid until tested in court.  At that point, if they do not align with the Constitution and Common Law, they must be amended or removed.

Part V of the Aust Constitution deals with the powers of the parliament. 

· Section 109 provides that, where a State law is inconsistent with a federal law, the federal law prevails (to the extent of the inconsistency).

· Section 52 deals with powers exclusively vested in the Commonwealth parliament. States cannot legislate on these subjects.

Section 109 and inconsistencies between Commonwealth and State laws was clarified in High Court cases - 

· Amalgamated Society of Engineers v Adelaide Steamship Co Ltd (1920)  28 CLR 129

· Clyde Engineering Co Ltd v Cowburn (1926) 37 CLR 466

State Govt regulations MUST be in agreement with Federal Govt laws, or they can be removed.  The Federal Govt is the premier protector of our Constitution and their power is supreme to the States.

Therefore we can expect both the Federal and State govt’s to protect our rights on our land.

____________________________________________________________________

Part 3

The UN document Agenda 21 – Rio de Janeiro June 1992 – placed into the Govt domain the following issues.

Principle 4

    In order to achieve sustainable development, environmental protection shall constitute an integral part of the development process and cannot be considered in isolation from it.

Principle 8

    To achieve sustainable development and a higher quality of life for all people, States should reduce and eliminate unsustainable patterns of production and consumption and promote appropriate demographic policies.

Principle 12

    States should cooperate to promote a supportive and open international economic system that would lead to economic growth and sustainable development in all countries, to better address the problems of environmental degradation. 

Trade policy measures for environmental purposes should not constitute a means of arbitrary or unjustifiable discrimination or a disguised restriction on international trade.  

Unilateral actions to deal with environmental challenges outside the jurisdiction of the importing country should be avoided. 

Environmental measures addressing transboundary or global environmental problems should, as far as possible, be based on an international consensus.

In all, 27 Principles dealing with the ‘rise’ of environmental laws, the imposition and acceptance of a universal attitude to government and the encouragement of third world economies at the ‘expense’ of first world ones, including Australia.

Australia is a signatory to Agenda 21 and its Principles are the cornerstone to all Environmental Regulations, including Native Veg and LEP’s.

Yet, Australia is also a signatory to the following Act, which supports our land ownership rights on an International level.

Human Rights and Equal Opportunity Commission Act 1986

Schedule 2—International Covenant on Civil and Political Rights

PART I 
Article 1 

1. All peoples have the right of self determination. By virtue of that right they freely determine their political status and freely pursue their economic, social, and cultural development.

2. All peoples may, for their own ends, freely dispose of their natural wealth and resources without prejudice to any obligations arising out of international economic co operation, based upon the principle of mutual benefit, and international law. In no case may a people be deprived of its own means of subsistence.

So, it would appear that while the Australian Federal Govt and the State Govts can sign and act upon Agenda 21, it cannot apply those actions to Fee Simple land.  In effect, these environmental laws can only apply to Crown Land, which is under their administrative jurisdiction. [Note: Part 2 comments from the High Court]

How then does this apply to Leasehold Land?

Newcrest Mining (WA) Limited v The Commonwealth of Australia [1997] HCA 38 (14 August 1997)


Newcrest leased land in the NT which was resumed to create Kakadu National Park.  As Newcrest still had a lease agreement, they took the matter to the High Court and the Federal Govt were forced to compensate them for any losses.

The High Court ruled that a lease allowed the tenant to have all the attributes of private ownership, including the right to refuse trespass.  The only restrictions were as described in the lease agreement.

Summary to Part 3

International, Federal and State governments must honour the privacy of both Fee Simple land ownership and leasehold land when considering any and all environmental and planning laws and regulations.

The owner of a Grant in Fee Simple Title, cannot be forced into obeying these laws and regulations or punished for disobeying them as they do not apply to his ownership rights, which are protected by Common Law, the Australian Constitution, the Judiciary including the Aust High Court, International Law and the Federal and State Governments.

Part 4

Compensation

Section 51 (xxxi) Australia Constitution. provides that

· The Commonwealth has the power to make laws with respect to "the acquisition of property on just terms from any State or person for any purpose in respect of which the Parliament has power to make laws." It is both a power and a constitutional guarantee of just compensation for property rights contingent on its exercise. 

· The Commonwealth may only acquire property on just terms for a "purpose in respect of which the Parliament has power to make laws". This means that every law supported by s 51(xxxi) must also be supported by at least one additional legislative power.

[Note: Part 3 – comments on Newcrest Mining.  See also HC case Army v Dalziel]

Quote from Wikipedia

The High Court of Australia has taken a wide view of the concept of "property". Several members of the court took the opportunity to consider the meaning of the term property in The Minister of State for the Army v Dalziel claimant, [1994] HCA 4; (1944) 68 CLR 261 (10 march 1944)

 Justice Starke said the term includes: "every species of valuable right and interest including real and personal property, incorporeal hereditaments such as rents and services, rights-of-way, rights of profit or use in land of another, and choses in action. Justice McTiernan confirmed the term property extends to tangible and intangible property.

For the purposes of section 51(xxxi), property must have been acquired by somebody, and the acquisition must be for a Commonwealth purpose.”

[Note: choses in action means an incorporeal right protected/enforceable by legal action]

State Govts have consistently refused to acknowledge that they have acquired property under the definition of the Native Veg restrictions, Land  Clearing Laws, Land & Environment Plans and others.  

However, under the clear definition of our Fee Simple Land ownership, the removal of these rights is clearly a removal of part of our ownership.

Without Just Terms Compensation, the removal of these rights becomes an Unjust Enrichment.

Unjust Enrichment as a community issue 

Unjust enrichment is a term used in law to denote a particular type of causative event (ie. A particular type of event in the real world, which triggers a legal response).  

If one party is unjustly enriched at the expense of another, in the sense in which the law  understands that phrase, then an obligation to make restitution arises  

5 stages of analysing an Unjust Enrichment case

1.
Was the community enriched?

2.
Was the enrichment at the expense of the individual?

3.
Was the enrichment unjust?

*
Mistake of fact


*
Mistake of law


*
Duress


*
Undue influence


*
Total failure of consideration


*
Miscellaneous policy-based unjust factors

4.
Does the individual have a defence?


*
Change of position


*
Agency/ministerial receipt


*
Bona fide purchase for value without notice


*
Counter-restitution


*
Illegality

5 .        What remedies are available for the individual?

Final

Currently, a group of lawyers including Constitutional lawyers and QC’s have lodged 14 cases into the High Court.

These cases deal with all aspects of govt regulations including land clearing, a fruit orchard, govt trespass, native veg regs and any relevant others.

In all cases, the High Court are being asked to clearly define our land ownership rights, define the terms of Just Compensation, define the extent/limits of govt impostion on privately owned land, define the legalities of govt laws such as native Veg, and like minded issues - all in relation to the the actual cases.

These lawyers are so concerned at the erosion of ownership rights, at the imposition of draconian laws and the personal and community damage that is being done, that they are offering their services free in many of these cases.

A web-site has been set up in order to raise funds for these cases.  It carries further information.

http://www.websiteezy.com/Envirofarm/


